IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

ROBERT CORRI NGTON,

Pl ai ntiff,

No. 01-2446 M/A
V.

THE EQUI TABLE LI FE ASSURANCE
SOCI ETY OF THE UNI TED STATES,
and UNUM PROVI DENT CORPCRATI ON,

N N N N N N N N N N N

Def endant s.

ORDER GRANTI NG DEFENDANTS' MOTI ON FOR SUMVARY JUDGVENT

Before the Court is the first of four pending notions for
sumary judgnent that have been filed by Defendants. In this
notion, filed August 1, 2002 and titled Defendants’ Motion for
Summary Judgnent, Defendants request judgnment in their favor on
the grounds that Plaintiff Corrington’s illness first nmanifested
itself prior to the effective date of the insurance policy and
Is, therefore, not covered by the terns of the policy. Plaintiff
responded in opposition on Septenber 3, 2002. Defendants filed a
reply brief on Septenber 16, 2002. For the follow ng reasons,
the Court GRANTS Defendants’ notion for summary judgnent.

l. BACKGROUND
The facts of the case that are relevant to this notion are

| argely undi sputed. Plaintiff Corrington is an attorney. On
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March 15, 1989, Plaintiff purchased a Disability Incone Policy,
policy nunber 89-707-245 (the “Policy”), from Defendant Equitable
Li fe Assurance Society of the United States. The Policy was
intended to provide benefits to Plaintiff up to the amount of
$2,500 per nonth in the event that he becane totally or
residual ly disabled and unable to work.

In his application for the Policy, Plaintiff denied ever
havi ng been treated for or having any known indication of an
enotional, psychological, or nmental disease or disorder. He also
deni ed having been hospitalized within the previous five years.
In reality, Plaintiff had been diagnosed as a nani ¢ depressive
and had suffered from bi pol ar disorder as early as 1976, nore
than ten years before he applied for the Policy. He had al so
been hospitalized with the Veteran’s Administration once in 1983
and twice in 1986 as a result of his nental illness. Plaintiff
mai ntains that the incorrect statements on his application with
regard to his illness were unintentional because he was
nonconpliant and did not accept his condition.

In June of 1994, Plaintiff submtted a claimfor disability
benefits due to his nmental illness. At that time, Plaintiff
claimed he was residually disabled within the nmeaning of the

Policy. Defendants! accepted the residual disability claimand

! The Court understands that there is sone di sagreenent
as to the nature of Defendant UNUM Provident’s role in this case.
The resolution of UNUM Provident’s role is not necessary for the
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began paying benefits to Plaintiff. 1In 1997, Plaintiff requested
that the status of his claimbe changed fromresidual disability
to total disability. Defendants subsequently converted
Plaintiff’s claiminto a total disability claimand paid benefits
to Plaintiff of $2,500 per nonth pursuant to the ternms of the
Pol i cy.

Subsequently on May 10, 2000, Defendants denied Plaintiff’s
claimfor total disability benefits on the grounds that he was no
| onger totally disabled and unable to practice |aw. Defendants
based this determ nation on, anong other things, a conversation
with Plaintiff’s treating physician and a finding that after he
applied for total disability benefits he had filed fifteen
| awsuits in Shel by County, Tennessee.

Plaintiff filed suit against Defendants in Tennessee state
court on April 24, 2001. Plaintiff denied that he was practicing
law at the tinme Defendants denied his claimfor benefits.
Plaintiff asserted that he was, indeed, totally disabled and
sought to recover his benefits under the Policy. Plaintiff
asserted a nunber of causes of action in his amended conpl ai nt,

i ncl udi ng breach of contract, violation of the Tennessee bad

pur poses of this order. Gven that the Court must construe the
facts and draw all inferences in the light nost favorable to
Plaintiff, the Court assunes that Plaintiff’s view of UNUM
Provident’s role is the correct one. Accordingly, the Court wll
make reference throughout this order to the actions of

“Def endant s”, neani ng both Equitable and UNUM Provi dent.
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faith statute, Tennessee Code Annotated § 56-7-105, violation of
t he Tennessee Consuner Protection Act, Tennessee Code Annotated 8
47-18-102, intentional and/or negligent infliction of enotional

di stress, fraud, and civil conspiracy. Defendants renoved the
case to this Court on June 7, 2001 based on diversity of
citizenship.

On May 13, 2002, Defendants sought |eave of the Court to
amend their answer to the anended conplaint to clarify a defense
based on the terns of the Policy. On February 11, 2003, this
Court granted themleave to anend their answer to specifically
enunerate a defense that Plaintiff’s sickness is not covered by
the terns of the Policy because it was first diagnosed and
treated prior to the issuance of the Policy. |In the notion
presently before the Court, Defendants now seek sumrary judgnent
in their favor based on this defense because Plaintiff’s sickness
is not covered by the terns of the Policy. Defendants
specifically do not seek to challenge the validity of the Policy
in this notion, nor do they seek a finding as to whether
Plaintiff was totally disabled at the tinme they deni ed coverage
under the Policy.

1. SUMVARY JUDGVENT STANDARD

Under Federal Rule of Cvil Procedure 56(c), summary

judgnent is proper "if . . . there is no genuine issue as to any

material fact and . . . the noving party is entitled to judgnent
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as a matter of law" Fed. R CGv. P. 56(c); see also Celotex

Corp. v. Catrett, 477 U S. 317, 322 (1986). The Suprene Court

has expl ai ned that the standard for determ ni ng whet her summary
judgnment is appropriate is “whether the evidence presents a
sufficient disagreenent to require subm ssion to a jury or
whether it is so one-sided that one party nust prevail as a

matter of | aw. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

251-252 (1989).

So long as the novant has nmet its initial burden of
"denonstrat[ing] the absence of a genuine issue of nmateri al
fact," Celotex, 477 U S. at 323, and the nonnoving party is
unabl e to make such a showi ng, summary judgnent is appropriate.

Emmons v. Mlaughlin, 874 F.2d 351, 353 (6th Gr. 1989). In

considering a notion for summary judgnent, "the evidence as well
as all inferences drawn therefromnust be read in a |ight nobst

favorable to the party opposing the notion." Kochins v.

Li nden-Alimak, Inc., 799 F.2d 1128, 1133 (6th Cr. 1986); see

al so Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S.

574, 587 (1986).
[11. ANALYSI S

Def endants argue that Plaintiff’s claimin this case is
barred by a termof the Policy that provides coverage only for a

disability that is first diagnosed or treated while the policy is



in force.? Plaintiff had been diagnosed with bipolar disorder as
many as ten years prior to the effective date of the Policy and
had been hospitalized for this condition three tines prior to the
effective date of the Policy. Therefore, Defendants naintain,
the Policy does not provide coverage for this disability.

Defendants rely heavily on the cases of Hellnman v. Union Cent.

Life Ins. Co., 175 F. Supp.2d 1044 (M D. Tenn. 2001), and

Krakow ak v. The Paul Revere Life Ins. Co., 1996 Tenn. App. Lexis

346 (Tenn. C. App. June 7, 1996), in support of their position.
In response, Plaintiff asserts that the incontestability
clause in the Policy prevents Defendants from denying coverage
because, at the tine Plaintiff applied for benefits, nore than
two years had passed since Equitable issued the Policy to him
In the alternative, Plaintiff argues that Defendants waived their
right to assert the first mani fest defense by paying benefits to
Plaintiff for six years during which tinme they were aware of

Plaintiff’s prior hospitalizations.

2 This is referred to throughout Defendants’ papers as
the “first manifest defense”. This term nol ogy appears to have
originated fromthe | anguage of the insurance policy at issue in
Hel | man, di scussed infra. G ven the |anguage of the Policy in
this case, the defense would be referred to nore appropriately as

the “first diagnosed or treated defense”. For the sake of
sinplicity and because the Court sees no neani ngful distinction
bet ween the two phrases in this case, the Court will refer to it

as the first manifest defense. See Christopher v. Consolidation
Coal Co., 440 S.W2d 281 (Tenn. 1969) (finding that a disease is
first manifest when it is capable of being diagnosed by a
physi ci an).
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A Scope of Coverage
Under Tennessee law, the interpretation of an insurance
contract is a matter of law to be determ ned by the Court.

Davi dson Hotel Co. v. St. Paul Fire & Marine Ins. Co., 136 F.

Supp. 2d 901, 905 (WD. Tenn. 2001). Courts construe insurance

policies in the sane manner as any other contract. Al cazar V.

Hayes, 982 S.W2d 845, 848 (Tenn. 1998).

Plaintiff’s Policy contains several provisions relevant to
this dispute. Under the terns of the Policy, Equitable is
required to make paynents in the follow ng circunstance:

TOTAL DI SABILITY INCOVE. If disability: (1)
starts while this policy is in force; and (2)
continues beyond the Elimnation Period;, we
will pay the Monthly Inconme for each nonth of
the period of disability that extends beyond
the Elimnation Period.

The Policy further provides in the “Definitions” section:

TOTAL DI SABI LI TY neans your inability due to
infjury or sickness to engage in the
substantial and material duties of your
regul ar occupati on.

SI CKNESS neans your sickness or di sease which
is first diagnosed or treated while this
policy is in force.
(Enphasi s added.)
The Policy also contains a “Pre-Existing Conditions

Excl usion”, which provides in pertinent part:

This policy does not cover any loss which is
caused or contributed to by a pre-existing
condi tion. This is subject to the second
par agraph of Incontestability on page 8. A
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pre-existing condition is an injury that
occurred or a sickness that was diagnosed or
treated within the two years before the
effective date of this policy.

(Enmphasi s added.)
Finally, the Policy also contains an “lncontestability”
cl ause that provides:

After this policy has been in force during
your lifetime for two years fromits Effective
Date we cannot contest it for misstatenments in
the application. W cannot contest any policy
change that requires evidence of insurability,
or any reinstatenent of this policy, after the
change or reinstatenent has been in effect for
two years during your lifetime. The two years

will not include any period during which you
are totally, partially, or residual ly
di sabl ed.

No claimfor loss incurred or disability that

starts after two years fromthe Effective Date

wi |l be reduced or denied on the grounds that

a si ckness or physical condition existed prior

tothe Effective Date. This will not apply if

such sickness or condition was excluded from

coverage by nane or specific description on

the date of |oss.
(Enphasi s added.)

G ven the provisions of the Policy, it appears that

Def endants are correct regarding the law to be applied in this
case and the interpretation of the Policy. Defendants have cited
two cases supporting the argunent that Plaintiff’s previously
di agnosed and treated bi polar disorder is not covered by the
Policy. The Court finds no reason to distinguish those cases

fromthe case sub judice. Plaintiff has not cited, nor has the
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Court | ocated, any cases to the contrary.

In Hellman, cited by Defendants, the District Court for the
M ddl e District of Tennessee, considered a disability insurance
policy with nearly identical |anguage to the Policy in this case
and a substantially simlar set of facts. 175 F. Supp.2d at
1050-1053. The plaintiff in Hellnman suffered from pol ysubst ance
dependence (i.e. drug dependency), which had begun as early as
the 1960's. 1d. at 1045. He subsequently applied for and was
i ssued a disability policy in 1983. |[d. at 1046. He applied for
and received benefits due to his disability in 1994. |[d. The
I nsurer paid benefits until 1997, at which tinme it determ ned
that the plaintiff was no | onger disabled under the terns of the
policy. 1d. The plaintiff subsequently sued the insurer to
recover benefits. On the insurer’s notion for summary judgnent,
it argued that the plaintiff's disability first manifested itself
before the policy was in force. Therefore, the insurer argued,
the policy did not cover the plaintiff.

The policy in Hellman defined sickness as “any illness or
di sease first manifested while this policy is in force.” 1d. at
1050. The court defined “first manifestation” as the nonent when
the disease is “first capable of diagnosis by a doctor.” 1d.
The policy also contained an incontestability clause wwth a two
year limtation and a pre-existing conditions limtation that are

simlar to the provisions in this case. G ven the | anguage of



the incontestability clause, the plaintiff argued that because
nore than two years had passed since the issuance of the policy,
the insurer could not deny coverage even though the disability
had mani fested itself before the policy was issued. |n essence,
the plaintiff asked the court to use the incontestability cl ause
to expand the coverage of the policy.

The Hell man court exam ned Tennessee | aw, including the
Krakow ak decision also cited by Defendants, and concl uded t hat
under Tennessee | aw an incontestability clause “goes only to the
validity of the policy, without affecting its scope.” Hell man,

175 F. Supp.2d at 1052; See al so Krakow ak, 1996 Tenn. App. Lexis

at *13 (“Tennessee has adopted the nmgjority rule that an

I ncontestability clause limts only the insurer’s ability to
contest the validity of a policy which would otherw se be

voi dabl e because of the insured’ s fraud; the clause does not
expand coverage beyond the terns of the policy.”).® The court

found that recovery of benefits for a disability under the policy

8 | ndeed, although Plaintiff has argued that “there has

been no gui dance fromthe Tennessee Suprenme Court on the issue of
what takes precedence: manifestation of illness prior to issuance
of policy or incontestability clause”, the Tennessee courts |ong
ago made cl ear that when a policy contains an incontestability

cl ause the insurer may still contest a claimbased on the terns
of coverage. Smth v. Equitable Life Assurance Soc., 89 S.wW2d
165, 167-168 (1936); Sm thpeters v. Prudential Ins. Co., 81
S.W2d 392, 394 (Tenn. C. App. 1934) (finding that
incontestability clause did not prevent insurer from denying
coverage on the basis that disability occurred before the policy
was in force).
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was |imted by the definition of “sickness”, which restricted
coverage to “any illness or disease first manifested while this
policy is in effect.” 1d. at 1053. Since the plaintiff’s
di sease had first manifested itself prior to the issuance of the
policy, the court found that it was not covered by the policy.
Accordingly, the court granted summary judgnment to the insurer.
The argunents that were presented to the Mddle District of
Tennessee in Hell man are precisely the sane argunents presented
in the case before this Court. The Court agrees with the
analysis in the Hell man decision. The only potentially
meani ngful di stinction advanced by Plaintiff in this case arises
fromthe definition of “pre-existing condition” in his Policy.*
As in Hellman, pre-existing conditions are generally excluded
from coverage under the Policy. However, unlike the policy
| anguage in Hellman, the definition of pre-existing condition in
Plaintiff’s Policy includes the follow ng | anguage: “This is
subj ect to the second paragraph of Incontestability.” The second
par agr aph of Incontestability provides, “No claimfor |oss
incurred or disability that starts after two years fromthe
Ef fective Date will be reduced or denied on the grounds that a

si ckness or physical condition existed prior to the Effective

4 Plaintiff has also argued that the definition of

“sickness” is anmbiguous. This argunent rests on a very strained
reading of the Policy s |anguage. The Policy clearly sets out
the definition of sickness and the Court will not inpute
anbiguity into the Policy where no anbiguity exists.
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Date.” (Enphasis added.)

In the Court’s opinion, this |anguage does not prevent the
i nsurer from denyi ng coverage based on a sickness that was
di agnosed and treated prior to the issuance of the Policy. The
second paragraph of incontestability nerely enphasizes the
di stinction, discussed at length in Krakow ak, between a
condition that exists prior to the issuance of a policy and a
condition that is manifest (or, as in this case, “diagnosed or
treated”) prior to the issuance of a policy. Krakow ak, 1996
Tenn. App. Lexis at *18-*19 (“The statutorily mandated
i ncontestabl e clause only prohibits denials of clains based upon
the prior existence of a disease, rather than the manifestation
of a disease prior to the issuance of the policy”). Therefore,
the difference in policy | anguage does not affect the scope of
coverage in this case.

Plaintiff concedes he was previously diagnosed as a nanic
depressive who suffered from bi pol ar disorder as early as 1976
(Mem of Law in Supp. of Pla.’s Opp. to Def.’s Mot for Summ J.
Regardi ng First Mnifest Defense § 15.) This is the sanme
illness for which he now clains disability benefits. The Policy
does not cover sickness that was di agnosed or treated prior to
t he i ssuance of the Policy. Therefore, this is an appropriate
reason for Defendants to deny coverage under the Policy, even

t hough this was not the original reason for the denial of

-12-



coverage. It also supports a finding of summary judgnent in
favor of Defendants.

B. Wi ver

Not wi t hst andi ng t he above anal ysis, the Court nust still
det ermi ne whet her Defendants have waived (or should be estopped
fromasserting) the first mani fest defense. Plaintiff argues
t hat Defendants have waived their right to assert the first
mani f est defense because they paid benefits to Plaintiff for six
years whil e having know edge of his prior hospitalizations and
further waited another two years during the course of this
litigation before raising the first manifest defense.

Def endants’ reply brief addresses this argunent. Additionally,
Def endants’ position regarding the delay in raising the first
mani fest defense is clearly set forth in their Mtion for Leave
to File Amended Answer to Amended Conplaint, filed May 13, 2002,
and in their reply brief associated with that notion, filed My
24, 2002.

The Court notes at the outset that this is not |ike the
typi cal waiver or estoppel case in which an insured asserts that
t he i nsurance conpany shoul d be bound by the representations and
agreenents of its agent as to the scope of coverage at the tine

an insurance policy is issued. See, e.qg., Bill Brown Constr. Co.

v. Gens Falls Ins. Co., 818 SSW2d 1 (Tenn. 1991). There is no

assertion that Defendants made any m srepresentations to
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Plaintiff regarding the terns of coverage. By contrast, in this
case it was Plaintiff who nmade inaccurate statenents at the tine
he obtained the Policy. G ven the existence of the
incontestability clause, Defendants to their detriment can not
contest the validity of the Policy based on Plaintiff’s fal se
statements. To the further detrinment of Defendants, Plaintiff
now seeks to invoke the doctrine of waiver to prevent Defendants
fromcontesting the paynment of benefits on the grounds that
Plaintiff’s Policy does not cover his disability. Although nore
than ei ght years has passed since Plaintiff first filed a claim
for benefits under this Policy, the Court does not find that
Def endant s’ conduct constitutes wavier of the specific insurance
contract | anguage applicable in this case.
Wth respect to the doctrine of waiver, Tennessee requires a

showing of intent to waive a right, or actions that are so
i nconsistent with the right that the conduct constitutes an
inplied wai ver. As one Tennessee court has summari zed:

The courts of this state repeatedly have held

that in order to constitute an abandonment or

wai ver of a legal right, there nust be a

cl ear, wunequivocal, and decisive act of the

party showing such a purpose, or acts

anounting to an estoppel on its  part.

Abandonnent or waiver of a right inportant to

parties cannot be made out by uncertain

i mplication, but ought clearly to appear.

Wai ver may be proved by express decl aration;
or by acts and declarations nanifesting an
i ntent and purpose not to claimthe supposed

advantage; or by failing to act, as to induce
a belief that it was [the party’'s] intention
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and purpose to waive. In order to establish
wai ver by conduct, the proof nust show sone
absol ute action or inaction inconsistent with
the claimor right waived. Specifically, the
record nust show conduct on the part of the
insurance carrier which is so clearly
i nconsistent with an intention to insist upon
strict conpliance with the provision at issue
that the conduct <constitutes an inplied
wai ver .

Kentucky Nat’'l Ins. Co. v. Gardner, 6 S.W3d 493, 498-499 (Tenn.

Ct. App. 1999) (internal quotations marks and citations omtted).
The facts relevant to the issue of waiver can be summari zed
as follows. Equitable s application formfor a disability policy
specifically requests information about prior illnesses and
treatnments, including psychiatric treatnents. (Am Conpl. at
Exh. A) Plaintiff’s only response to these questions when he
filled out the application was “Consulted Dr. C. B. Daniel for
routi ne check-up. Normal findings. No treatnent needed.” (l1d.)
On June 17, 1994, when Plaintiff first applied for disability
benefits, he indicated that “[p]ost-traumati c stress disorder
mani fested itself on or about Decenber 1993”, which was well
after he applied for the Policy. (Def.’s Mem of Facts and Law
I n Supp. of Mot. for Summ J. at Exh. 3.) (Enphasis added.)
However, at the sane tinme, his attending physician, Dr. Ayubi
answered “Yes” to the question of whether Plaintiff’s condition
had occurred previously. Dr. Ayubi indicated that Plaintiff had
been hospitalized with the Veteran’s Admi nistration | ong before

the Policy was issued. Specifically, Dr. Ayubi noted that he had
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been admtted to the Veteran’s Adm ni stration hospital “to manage
his manic synptons” in July of 1983, Septenber of 1986, and
Oct ober of 1986. (ld.) 1In 1996, Plaintiff underwent an
i ndependent mnedi cal exami nation with Dr. Reisman prior to
receiving total disability benefits. He inforned Dr. Rei sman
that the first episode of his illness occurred in 1979 when he
was hospitalized at St. Francis Hospital for a psychiatric
evaluation. (Pla.’s Stnmit of Und. Fact | 29.)

Fromthe records presented to the Court, it appears that
Def endants attenpted to obtain records fromthe Veteran's
Adm ni stration on several occasions in order to clarify these
di screpancies and verify Plaintiff’s previous condition. (Pla.’s
Resp. in Opp. to Def.’s Mot. to Am Ans. at Exhs. C, F, G N.)
For exanpl e, on Novenber 22, 1994, a docunent reflecting the
claimdepartnent’s eight-nonth review notes, “1) Follow up [wth]
insured for original auth[orization]. Advise himwe nust have
records for consideration of further benefits. 2) Follow up
[with] Equifax - why haven’t we [received] records fromthe VA
hosp[ital]? 3) Discuss prior manifest/incontestability [wth]
| egal once neds [received].” (ld. at Exh. F.) As recently as
July 3, 2000, Defendants’ clainms worksheet notes, “W are stil
trying to obtain the actual records fromthe VA. They have been
requested several tinmes.” (Ld. at Exh. N.) Defendants had

merely received verification of his adm ssion and di scharge dates
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fromthe psychiatric ward and sone |aboratory results. (ld. at
Exh. G see also Def.’s Reply to Pla.’s Resp. in Opp. to Def.’s
Mot. for Leave to File Am Ans. to Am Conpl. at 6-7, Exh. 1.)
Def endants did not receive Plaintiff’'s actual records fromthe
Veteran’s Administration until March 20, 2002, well after the
comencenent of this litigation.

Def endants’ continued attenpts to verify the exact nature of
Plaintiff’s prior illness and treatnent denonstrate that
Def endants did not know ngly or unequivocally waive their right
to assert the first mani fest defense. Throughout the six years
Def endants nade benefit paynents under the Policy, they sought to
verify whether Plaintiff had, indeed, been di agnosed and treated
for the sane nental illness prior to the issuance of the Policy.
This activity does not show “absolute action or inaction
I nconsistent with the claimor right” that would justify an
I nplied waiver.

By contrast, Plaintiff’s only evidence that Defendants
wai ved the first nmani fest defense is that they continued to nmake
benefits paynents while they were review ng contradictory
statenents in his file. This evidence is insufficient to raise a
genui ne i ssue of material fact as to whether Defendants know ngly
or unequivocally waived their right to assert the first nanifest
def ense.

Though Plaintiff has not specifically raised the argunent of
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wai ver by estoppel, the Court would also find this argunent

i napplicable. 1In order to establish waiver by estoppel,
Plaintiff “nust show that he prejudicially changed his position
in reliance upon the other party’s conduct.” Gardner, 6 S.W3d

at 501; Spears v. Commercial Ins. Co., 866 S.W2d 544, 549 (Tenn.

Ct. App. 1993). There is no evidence of a prejudicial change in
Plaintiff’s position fromthe record in this case.

Finally, to apply the doctrines of waiver or estoppel in
this case would contravene public policy. It is in the public
i nterest for insurance conpanies to pay benefits to an insured
even while the insurer continues to evaluate a claim The Court
woul d create the wong incentives for insurers if it were to hold
t hat Defendants waived their right to contest coverage under the
Pol icy because they waited (al beit eight years) to contest
coverage until they had received confirmation of the nature of
the illness for which Plaintiff had been hospitalized with the
Veteran' s Adm nistration.
V. CONCLUSI ON

For the foregoing reasons, the Court GRANTS summary judgnent
to Defendants. Plaintiff’s disability is not covered by the
terms of the Policy because it was first diagnosed or treated
prior to the issuance of the Policy. Defendants have not waived

this defense. As the Court has granted Defendants’ notion for
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summary judgnent, the Court need not address the remaining

notions for partial summary judgment.

SO ORDERED this _ day of February 2003.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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